Exhibit A to Resolution
FUNDING AGREEMENT
BETWEEN THE NEW MEXICO INTERSTATE STREAM COMMISSION
AND THE CITY OF GALLUP FOR WATER WELLS CONSTRUCTION
THIS AGREEMENT is made and entered into by and between the New Mexico
Interstate Stream Commission, hereinafter called the “ISC” or the “Commission,” and the
City of Gallup New Mexico, hereinafter called the “City.” Collectively, the Commission
and the City are referred to as the “Parties.” This Agreement shall be effective as of the
date it is executed by the last signatory (the “Effective Date”).
RECITALS
WHEREAS, pursuant to NMSA 1978, Section 72-14-3, the ISC is authorized to
investigate water supply, to develop, to conserve, to protect and to do any and all other
things necessary to protect, conserve and develop the water and stream systems of this
state; and
WHEREAS, the ISC is involved in the Navajo-Gallup water supply project
(“NGWSP”), a project authorized by Congress and designed to bring water to portions of
the Navajo Reservation, the Jicarilla Reservation, and to the area currently served by the
City of Gallup; and
WHEREAS, the NGWSP was to be completed and operational in 2024, but it has
been delayed and is over budget; and
WHEREAS, the City’s infrastructure is aging and is not expected to be adequate
to continue to supply the City’s service area until the NGWSP is completed; and
WHEREAS, pursuant to House Bill 2, the appropriations bill, adopted by the New
Mexico Legislature and signed into law on March 9, 2022, the Legislature granted a special
appropriation from Coronavirus State and Local Fiscal Recovery Funds (“CSLFRF”) in
the amount of $8 million of drought mitigation funds for the purpose of “bridging Gallup
public water systems until the Navajo-Gallup water supply pipeline is operational”; and
WHEREAS, the ISC will administer the $8 million appropriation; and
WHEREAS, in accordance with House Bill 2 and direction from the Governor’s
office, the ISC will provide funds to the City for completion of new water wells to bridge
the City’s public water systems on a reimbursement basis, pursuant to the terms and
conditions of this Agreement; and
WHEREAS, the City and ISC have determined the Project is eligible for funding
under the CSLFRF program and are concurrently going to enter into an incorporated
agreement regarding requirements and provisions specific to use of CSLFRF (“Sub-Award
Agreement”);

Page 1 of 17

Exhibit A to Resolution
AGREEMENT
NOW, THEREFORE, in consideration of the mutual benefits, covenants and
obligations contained herein, the Parties hereby agree as follows:
ARTICLE I. PROJECT DESCRIPTION, AMOUNT OF FUNDING, REVERSION
DATE AND PROJECT BUDGET
A. Project Description. The project that is the subject of this Agreement is
completion of up to two groundwater production wells for the City to help bridge
its water supply pending completion of the NGWSP. The City of Gallup will
design and drill two (2) wells under Office of the State Engineer G-80 permits
within the City’s Yah-Ta-Hey well field near existing water wells. The proposed
wells will be drilled to a depth of approximately 3,500 feet. The work to be done
under this Agreement includes, but may not be limited to:
•
•
•
•

Drilling, casing, and equipping up to two groundwater wells.
Interconnecting the wells to the City’s existing water supply system.
Construction oversight, surveying, reporting.
Engineering and design, bidding assistance.

The work described above is referred to throughout the remainder of this Agreement
as the “Project.”
B. Funding Amount. Total reimbursements by the ISC to the City shall not exceed
eight million dollars ($8,000,000.00) (the “Funding Amount”) to be applied toward
the design and construction of the wells and interconnection in accordance with
Exhibit A to this Agreement.
C. Reversion Date. The Parties agree that the Funding Amount must be expended by
the City as of June 30, 2025. This date is referred to throughout the remainder of
this Agreement as the “Reversion Date.” This Agreement shall be effective as of
the date of the last signature. It shall terminate on the Reversion Date, unless
extended through a written amendment signed by all Parties or terminated by either
Party before the Reversion Date (“Early Termination”), pursuant to Article V
herein.
D. Project Scope of Work and Budget
(i) The City will expeditiously initiate and timely complete the Project.
(ii) Prior to execution of this Agreement by the ISC, the City will prepare and sign
a scope of work and budget agreeable to both Parties, which will outline all
steps that the City believes are reasonably necessary to accomplish the Project,
including but not limited to, detail regarding how the Funding Amount will be
spent. The information contained in the Scope of Work and Budget Form,
attached hereto as Exhibit A, is referred to collectively throughout the
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remainder of this Agreement as “Exhibit A.” Exhibit A is incorporated into,
and made a part of, this Agreement by this reference.
(iii)The City will not be reimbursed for any part of any expenditure that is not
included in Exhibit A approved by the ISC staff.
(iv) The City shall not change Exhibit A without first submitting a written
amendment to the ISC staff for approval.
ARTICLE II. REIMBURSEMENTS TO THE CITY
A. Upon the execution of this Agreement, the ISC will issue a Notice to Proceed (“NTP”).
Upon the issuance of this NTP, the ISC will reimburse the City for certain permissible
expenses, as defined in Exhibit A, in accordance with the procedures outlined in this
Agreement, up to the limit of the Funding Amount. Any expenses incurred prior to the
issuance of an NTP may be considered for reimbursement in accordance with Article
IX.A. and Exhibit A. This Agreement and the disbursement of any and all amounts of
the Funding Amount are expressly conditioned upon the following:
(i) The City’s expenditures shall be made on or before the Reversion Date or, if
applicable, the Early Termination Date. This means that the goods will have been
delivered and accepted, or the title to the goods will have been transferred to the
City, or the services will have been rendered to the City before the Reversion Date
or, if applicable, the Early Termination Date.
(ii) The City shall not request reimbursement from the ISC in excess of the Funding
Amount identified in Article I(B).
(iii) The City hereby commits to obtaining or providing any additional funds necessary
to complete the Project if the Funding Amount is insufficient to pay for the entire
cost of the Project as outlined in Exhibit A.
(iv) The City’s expenditures shall be made in accordance with the New Mexico
Procurement Code, NMSA 1978, Sections 13-1-21 through 13-1-199, and upon
the execution of binding written obligations or purchase orders with third party
contractors or vendors for the provision of services, including professional
services, or the purchase of tangible personal property and real property for the
Project.
(v) The City, through its staff or agents, shall timely submit a form requesting payment
(“Request for Payment”), using the form attached hereto as Exhibit B, in
accordance with the procedures set forth in this Agreement. Supporting
documentation shall be provided to the ISC as necessary or upon request.
(vi) In the event that capital assets acquired with Project funds are to be sold, leased,
or licensed to, or operated by a private entity, the sale, lease, license, or operating
agreement:
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a. Must be approved by the applicable oversight entity (if any) in accordance
with law;
b. If no oversight entity is required to approve the transaction, the ISC must
approve the transaction as complying with the law.
Prior to the sale, lease, license, or operating agreement being approved pursuant
to subparagraph (a) or (b) above, the ISC may, in its discretion, and unless
inconsistent with New Mexico State Board of Finance-imposed conditions,
reimburse the City for necessary expenditures incurred to develop the Project
sufficiently to make the sale, lease, license, or operating agreement commercially
feasible, such as plan and design expenditures.
B. The City shall implement the Project in all respects. The City and its contractors and
consultants shall provide all necessary qualified personnel, material, and facilities to
implement the Project. The City shall finance all Project overruns and all amounts
needed above and beyond the Funding Amount.
C. The Funding Amount shall not be used for purposes other than those specified in
Exhibit A.
D. The City shall make all expenditures under this Agreement in compliance with the
requirements of New Mexico law, including, without limitation, the New Mexico
Procurement Code, NMSA 1978, Sections 13-1-21 through 13-1-199. Failure to
observe the New Mexico Procurement Code is a misdemeanor and may result in
criminal and civil penalties.
ARTICLE III. DESIGNATED REPRESENTATIVES
The Parties hereby designate the persons listed below as their official representatives
concerning all matters related to this Agreement including, but not limited to, notices,
reports, requests for payment, and procedural questions:
CITY OF GALLUP:
Name:
Title:
Address:
Email:
Telephone:

Maryann Ustick
City Manager
110 West Aztec, P.O. Box 1270, Gallup NM 87301
mustick@gallupnm.gov
505-863-1221

With copies to:
Patty Holland, CPA
Chief Financial Officer
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110 West Aztec P.O. Box 1270 Gallup, New Mexico 87301
phollad@gallupnm.gov
505-863-1362
and
Marc DePauli PE/PS
DePauli Engineering and Surveying, LLC
307 South Fourth Street
Gallup, NM 87301
mdepauli@depauliengineering.com
505-863-5440
INTERSTATE STREAM COMMISSION:
Representative:
Name:
Title:
Address:
Email:
Telephone:

Christina Noftsker
Senior Hydrologist
5550 San Antonio Drive NE
Albuquerque, NM 87109
christina.noftsker@state.nm.us
(505) 570-7000

With a copy to:
Ali Effati,
Colorado River Basin Bureau Chief
407 Galisteo Street
Bataan Memorial Building, Suite 101
Santa Fe, NM 87501
Ali.Effati@state.nm.us
505-614-4636

The Parties agree that they shall send all notices related to this Agreement to the
above-named persons by regular mail or e-mail. In the case of mailings, notices shall be
deemed to have been given and received upon the date of the receiving Party’s actual
receipt or five calendar days after mailing, whichever occurs first. In the case of e-mail
transmissions, the notice shall be deemed to have been given and received on the date
reflected on the delivery receipt of the e-mail.
ARTICLE IV. EXPENDITURE OF FUNDS
The Funding Amount must be expended on or before the Reversion Date set forth in
Article I or, if applicable, by the date of Early Termination of this Agreement. For
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purposes of this Agreement, it is not sufficient for the City to encumber the Project funds
on or before the Project's Reversion Date or Early Termination date. Rather, funds are
expended, and an expenditure has occurred, as of the date that a particular quantity of
goods are delivered to, and received by, the City or title to the goods is transferred to the
City, or as of the date particular services are rendered to the City. Funds are not
expended, and an expenditure has not occurred, as of the date the funds are encumbered
by the City pursuant to a contract or purchase order with a third party.
ARTICLE V. EARLY TERMINATION
A. Circumstances of Early Termination
Early Termination includes:
(i)
(ii)

Termination due to completion of the Project before the Reversion Date;
Termination due to complete expenditure of the Funding Amount before the
Reversion Date;
(iii) Termination for violation of the terms of this Agreement; or
(iv) Termination for suspected mishandling of public funds, including but not
limited to, fraud, waste, abuse, conflicts of interest.
Either the ISC or the City may terminate this Agreement prior to the Reversion
Date. Early Termination can be accomplished by providing the other Party with a
minimum of fifteen (15) days’ advance, written notice of Early Termination. However,
before ISC issues any written notice of Early Termination in accordance with A.(iii) or
(iv), hereinabove, ISC, shall afford the City a thirty (30) day opportunity to cure any
alleged violation or mishandling of public funds. The City hereby waives any rights to
assert an impairment of contract claim or a breach of contract claim against the ISC or the
State of New Mexico in the event of Early Termination of this Agreement by the ISC
pursuant to this section of the Agreement.
B. Early Termination Due to Non-Appropriation
The funds provided by the ISC to perform this Agreement reside in the New
Mexico Treasury. The Legislature may, in its discretion, un-appropriate or withdraw
authorization for the expenditure of these funds. If the Legislature un-appropriates funds
that the ISC has earmarked for this Agreement, or withdraws authorization for the
expenditure of these funds, the ISC shall have the sole discretion to terminate this
Agreement prior to the Reversion Date, as of the effective date of the law unappropriating the funds. The ISC’s decision as to whether sufficient appropriations or
authorizations exist shall be accepted by the City and shall be final. The City hereby
waives any right to assert an impairment of contract claim or a breach of contract claim
against the ISC or the State of New Mexico in the event of Early Termination of this
Agreement by the ISC pursuant to this section of the Agreement.
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C. Limitation on the ISC’s Obligation to Make Disbursements in the Event of
Early Termination
In the event of Early Termination of this Agreement by either Party, the ISC’s sole
obligation to reimburse the City is expressly conditioned upon the limitations set forth in
this Agreement.
ARTICLE VI. SUSPENSION OF NEW OR FURTHER OBLIGATIONS
A.

Suspension

The ISC may choose, in its discretion, to direct the City to suspend incurring any new
or further obligation that would be paid by the ISC pursuant to this Agreement
(“Suspension”). The ISC shall provide written notice of the Suspension to the City in
accordance with the provisions of this Agreement.
If a Suspension directive is issued:

B.

(i)

Upon the date the City receives written notice of Suspension from
the ISC, the City shall immediately suspend the incurrence of any
new or further written obligation with third parties; and

(ii)

The ISC may suspend issuance of any new or further NTP under this
Agreement; and

(iii)

The ISC may direct the City to implement a corrective action plan
in accordance with this Agreement.

Reimbursement

In the event of Suspension of this Agreement, the ISC’s sole obligation is to
reimburse the City for expenditures incurred prior to the Suspension, and this obligation is
expressly conditioned upon the limitations set forth in this Agreement.
C.

Lifting of Suspension

A suspension of new or further obligations under this Agreement shall remain in
effect until the date the City receives written notice from the ISC informing the City that
the Suspension has been lifted or that the Agreement has been terminated early in
accordance with Article V herein. If the Suspension is lifted, the ISC will coordinate with
the City regarding resumption of activities pursuant to the Agreement.
D.

Corrective Action Plan in the Event of Suspension

In the event that the ISC, in its discretion, issues a Suspension to the City under this
Agreement, the ISC may, but is not obligated to, require the City to develop and implement
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a written corrective action plan to remedy the grounds for the Suspension. Such corrective
action plan must be signed by the City, stamped by the City’s professional engineer, if
appropriate, and approved by the ISC. Failure to sign a corrective action plan, or to meet
the terms and deadlines set forth in the signed corrective action plan, shall be deemed a
violation of the terms of this Agreement for purposes of Early Termination. The corrective
action plan is in addition to, and not in lieu of, any other equitable or legal remedy available
to the ISC, including, but not limited to, Early Termination.
ARTICLE VII. AMENDMENT
This Agreement can be amended only by a written instrument duly executed by all
the Parties hereto.
ARTICLE VIII. REPORTS AND INSPECTION
A. Periodic Reports
In order that the ISC staff may adequately monitor Project activity, the City shall
submit to the ISC representative Periodic Reports for the Project. The Periodic Report
shall be signed by the City’s engineer who is charged with construction oversight of the
Project. The Report shall be submitted on the form prescribed by the ISC, which is attached
hereto as Exhibit C. The ISC may, in its discretion, change the reporting form as necessary
from time to time; provided however that the new form shall be sent to the City as soon as
practicable.
The Periodic Report shall be due quarterly, beginning with the first full quarter
following the Effective Date of this Agreement and ending with the submission of a Final
Report for the Project. The Periodic Report shall be submitted to the ISC no later than
seven (7) calendar days following the last day of each quarter. The ISC may, in its
discretion, change the reporting period from time to time by giving the City a minimum of
thirty (30) days’ advance written notice of any change to the reporting period; provided,
however, that in no event shall the reporting period be less than one month.
While this Agreement is in effect, and during the period of time during which the
City must maintain records pursuant to this Agreement, the ISC may (i) request such
additional information regarding the Project as it deems necessary, and (ii) conduct, at
reasonable times and upon reasonable notice, on-site inspections of the Project. The City
shall respond to such requests for additional information within a reasonable time, as
established by the ISC. The ISC may inspect Project progress prior to disbursing funds in
response to Requests for Payment. Requests made pursuant to this subparagraph are in
addition to, and not in lieu of, the periodic and final reporting described in this Article VIII.
B. Final Report
The City shall submit to the ISC representative a Final Report for the Project. The
Final Report shall be signed by the City, and it shall be stamped by the Project’s design
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engineer licensed in New Mexico, who is charged with construction oversight of the
Project. The Final Report shall be submitted on a form prescribed by the ISC and identical
to the form used for the Periodic Reports (Exhibit C to this Agreement) and shall be
accompanied by any supporting documentation that the ISC may require, including a
certificate of substantial completion of the Project, affidavit of wages paid, as-built
drawings and photographs. The ISC shall provide the City with a minimum of thirty (30)
days advance written notice of any change to the Final Report format or content. The Final
Report must be submitted within thirty (30) days after completion of the Project.
C. Requests for Additional Information/Project Inspection
While this Agreement is in effect, and during the period of time during which the
City must maintain records pursuant to Article XI.C. of this Agreement, the ISC may (i)
request such additional information regarding the Project as it deems necessary, and (ii)
conduct, at reasonable times and upon reasonable notice, on-site inspections of the Project.
The City shall respond to such requests for additional information within a reasonable time,
as established by the ISC. The ISC may inspect Project progress prior to disbursing funds
in response to Requests for Payment. Requests made pursuant to this subparagraph are in
addition to, and not in lieu of, the periodic and final reporting described in this Article VIII.
D. ISC Oversight
Pursuant to the limitations contained in Article XIV, any inspection, review and
approval of the Project itself or the Periodic and Final reports, as described above, are only
for purposes of compliance with the terms of the Agreement. ISC inspection, review and
approval will not be interpreted as any warranty or guarantee of any kind. The ISC accepts
no liability whatsoever for the design, construction, operation, and maintenance of this
Project.
ARTICLE IX. REQUEST FOR PAYMENT
A. Request for Payment
The City shall request payment for goods or services by submitting to the ISC
representative a Request for Payment, in the format of the document attached hereto as
Exhibit B along with any supporting documentation. Payment requests are subject to the
following procedures:
(i)

The City must submit each Request for Payment a signed, scanned electronic
copy of each Request for Payment via email.

(ii)

Each Request for Payment shall contain proof of payment by the City, or
proof of liabilities incurred by the City (e.g., invoices from a third-party
contractor received by the City, but not yet paid), in the form of copies of
invoices and a certification by the City’s representative as designated in
Article III herein. The certification must state that the expenditures are valid
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liabilities incurred by the City for services rendered or goods received by the
City for the implementation of the Project; and
(iii)

Upon receipt of a Request for Payment from the City, the ISC representative
will review the Request and any attached documentation, follow up with the
City if any information is unclear or missing and, upon satisfactory review,
certify the Request for Payment as approved. The ISC representative will
then forward the certified Request for Payment to the ISC Program Manager
for final ISC approval for payment.

(iv)

When the City is submitting a Request for Payment to the ISC based upon
invoices from a third party contractor or vendor received, but not yet paid by
the City, if the invoices comply with the provisions of this Agreement and
are a valid liability of the City, the City shall make payment of the invoice
to those contractors or vendors within fifteen (15) calendar days from the
date of cashing or depositing the payment from the ISC.

(v)

Before submitting the final Request for Payment to the ISC, the City shall
provide the Final Report referenced in Article VII.B. above.

B. Deadlines
Requests for Payments shall be submitted by the City to the ISC within thirty (30)
days of the date an invoice is received by the City from a contractor, or within thirty (30)
days from the date this Agreement is terminated if this Agreement is terminated earlier
than the Reversion Date. If this Agreement expires as anticipated on June 30, 2025, the
final request for payment under this Agreement shall be provided to the ISC for
reimbursement no later than July 15, 2025.
C. Payment Processing
(i)

As described in Article IX.A above, the ISC representative will timely
review the City’s Requests for Payment, and upon approval, forward them
for agency processing and approval. Requests for Payment will then be
forwarded to the Department of Finance and Administration for payment.

(ii)

The City’s failure to abide by the requirements set forth in Article II herein
may result in the denial of its Requests for Payment or in delays in
processing Requests for Payment. The ISC has the right to reject a Request
for Payment for the Project unless and until it is satisfied that the
expenditures in the Request for Payment are for permissible purposes within
the meaning of Exhibit A and that the expenditures, and the City, are
otherwise in compliance with this Agreement. The ISC’s right to reject any
Request for Payment is in addition to, and not in lieu of, any other legal or
equitable remedy available to the ISC due to any violation of this
Agreement by the City.
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(iii)

Pursuant to the limitations contained in Article XIV, any approval by the
ISC of a Request for Payment, as described above, shall not be interpreted
as a warranty, or guarantee, of any kind. Payments by the ISC do not imply
any liability whatsoever for the design, construction, operation, and
maintenance of this Project.

(iv)

The ISC shall not process the City’s final Request for Payment until the ISC
has received the Final Report and all other documentation necessary to
demonstrate that the Project is fully functional.

ARTICLE X. PROJECT CONDITIONS AND RESTRICTIONS
A. The following general conditions and restrictions are applicable to the Project:
(i)

The Funding Amount must be spent in accordance with all applicable laws,
regulations, policies, and guidelines, including, but not limited to, the New
Mexico Procurement Code, NMSA 1978, Sections 13-1-28 through 13-1199, and any applicable local procurement ordinances.

(ii)

The Project must be implemented in accordance with the New Mexico
Public Works Minimum Works Act, NMSA 1978, Sections 13-4-10
through 13-4-17, if applicable. Every contract or project in excess of sixty
thousand dollars ($60,000.00) that the City is a party to for construction,
alteration, demolition, or repair, or any combination of these, including
painting and decorating, of public buildings, public works or public roads
and that requires or involves the employment of mechanics, laborers, or
both shall contain a provision stating the minimum wages and fringe
benefits to be paid to various classes of laborers and mechanics, shall be
based upon the wages and benefits that will be determined by the New
Mexico Department of Workforce Solutions to be prevailing for the
corresponding classes of laborers and mechanics employed on contract
work of a similar nature in the locality. Further, every contract or project
shall contain a stipulation that the contractor, subcontractor, employer or a
person acting as a contractor shall pay all mechanics and laborers employed
on the site of the project, unconditionally and not less often than once a
week and without subsequent unlawful deduction or rebate on any account,
the full amounts accrued at time of payment computed at wage rates and
fringe benefit rates not less than those determined pursuant to NMSA 1978,
Section 13-4-11(B) to be the prevailing wage rates and prevailing fringe
benefit rates issued for the project.

(iii)

The Project may benefit private entities only in accordance with applicable
law, including, but not limited to, Article IX, Section 14 of the Constitution
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of the State of New Mexico, the “Anti-Donation Clause.” There are no
third-party beneficiaries to this Agreement.
(iv)

The City shall not, at any time, convert any property acquired or developed
with the Funding Amount to uses other than those specified in Exhibit A
without the ISC's express advance written approval.

(v)

The City shall comply with all federal and state laws, rules, and regulations
pertaining to equal employment opportunity. In accordance with all such
laws, rules, and regulations the City agrees to assure that no person shall be
excluded from employment with the City, be excluded from participation in
the Project, be denied benefits, or otherwise be subject to discrimination
under any activity performed pursuant to this Agreement on the grounds of
race, color, national origin, sex, sexual preference, age, or handicap in
accordance with all such laws, rules, and regulations. If the City is found
not to be in compliance with these requirements during the life of this
Agreement, the City shall take appropriate steps to correct any deficiencies.
The City's failure to implement such appropriate steps within a reasonable
time constitutes grounds for terminating this Agreement.

(vi)

Contractors of the Project will be required to post a performance bond in
accordance with the requirements of NMSA 1978, Section 13-4-18 (1978),
and to obtain any necessary easements and all permits required by public
entities.

(vii)

The City and its contractors and consultants shall be solely responsible for
the design, construction, maintenance, and operation of all equipment and
improvements associated with the Project. The State of New Mexico and
its agencies, including the ISC and its employees, are not in any way
responsible for the design, construction, operation, maintenance,
replacement, or supervision of any aspect or part of the Project. This
provision shall survive termination or expiration of this Agreement.

(viii) The City shall perform all operations and maintenance of the Project for the
design life of the Project after completion and acceptance of the work under
the construction contract to assure satisfactory operation of the Project and
service to the City. The City’s obligation to maintain the Project will
survive termination or expiration of this Agreement, and Project close out,
and will last for the Project’s design life.
(ix)

A Party’s failure to require strict performance of any provision of this
Agreement shall not waive or diminish that Party’s right thereafter to
demand strict compliance with that or any other provision. No waiver by a
Party of any of its rights under this Agreement shall be effective unless
express and in writing, and no effective waiver by a Party of any of its rights
shall be effective to waive any other rights.
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(x)

Terms of this Agreement that provide for rights, duties, or obligations that
expressly or logically extend beyond its termination or expiration shall
survive such termination or expiration, whether such survival is expressly
indicated herein or not.

B. The City hereby represents and warrants the following:
(i)

The City is recognized as a political subdivision of the state pursuant to
NMSA 1978, Chapter 3, Article 18, and has the legal authority to receive
and expend the Funding Amount.

(ii)

This Agreement has been duly authorized by the City. The City’s governing
body has duly adopted or passed as an official act a resolution, motion, or
similar action authorizing the person identified as the official representative
of the City to sign the Agreement and to sign Requests for Payment. Once
executed by the City, this Agreement shall constitute a binding obligation
on the City, enforceable according to its terms.

(iii)

This Agreement, and the City’s obligations hereunder, do not conflict with
any federal or state law, ordinance, or resolution applicable to the City, the
City's charter, if applicable, or any judgment or decree to which the City is
subject.

(iv)

The City shall abide by New Mexico laws regarding conflicts of interest,
governmental conduct, and whistleblower protection. No officer or
employee of the City or its designees or agents, no member of the governing
body, and no public official of the City who exercises any function or
responsibility with respect to this Funding Amount, during his or her tenure
or for one year thereafter, shall have any interest, direct or indirect, in any
contract or subcontract, or the proceeds thereof, for work to be performed
pursuant to this Agreement. Further, the City shall require all its contractors
to incorporate in all subcontracts the language set forth in this paragraph
prohibiting conflicts of interest.

(v)

The City certifies that no funds have been paid, or will be paid, by or on
behalf of the City, to spouses, children, parents, brothers, and sisters of
members of the City’s governing body otherwise defined as “immediate
family members,” in accordance with the New Mexico Procurement Code,
NMSA 1978, Section 13-1-62.

(vi)

The City certifies that no funds have been paid or will be paid, by or on
behalf of the City, to any person for influencing or attempting to influence
an officer or employee of this or any agency or body in connection with the
awarding third party obligation. The City shall require certifying language
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awards, including subcontracts, loans, and cooperative agreements. All
sub-recipients shall be required to certify accordingly.

ARTICLE XI. ACCOUNTING OF RECEIPTS AND
DISBURSEMENTS; PROJECT RECORDS
A. The City shall be strictly accountable to the ISC for receipts and
disbursements relating to the Funding Amount. The City shall follow
Generally Accepted Accounting Principles and, if feasible, maintain a
separate bank account or fund with a separate organizational code for
the funds provided pursuant to this Agreement, and ensure separate
budgeting and accounting of the funds.
B. For a period of six (6) years after completion of the Project, the City
shall maintain all Project-related records, including without limitation,
all financial records, requests for proposals, invitations to bid, selection
and award criteria, contracts and subcontracts, advertisements, and
minutes of pertinent meetings; shall also maintain records sufficient to
fully account for the amount and disposition of the total funds from all
sources budgeted for the Project, and the purpose for which such funds
were used; and shall maintain any such other records as the ISC may
prescribe. This provision shall survive termination or expiration of this
Agreement.
C. The City shall make all Project records available to the ISC, the
Department of Finance and Administration, and the New Mexico State
Auditor upon request. With respect to the funds that are the subject of
this Agreement, the Funding Amount, if the State Auditor finds that any
or all of these funds were improperly expended, the City may be
required to reimburse the ISC for any and all amounts found to be
improperly expended.
D. The City shall comply with the terms of the New Mexico Audit Act,
NMSA 1978, Sections 12-6-1 through 12-6-14, and any other applicable
laws, regulations, policies, and guidelines related to the Audit Act.
ARTICLE XII. IMPROPERLY REIMBURSED FUNDS
If the ISC determines that part or all of the Funding Amount was improperly
reimbursed to the City, including but not limited to, Project funds reimbursed to the City
based upon fraud, mismanagement, misrepresentation, misuse, violation of law by the City,
or violation of this Agreement, the City shall be required to return such funds to the ISC
for disposition in accordance with law.
ARTICLE XIII. LIABILITY
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Neither Party shall be responsible for liability incurred as a result of the other
Party's acts or omissions in connection with this Agreement. The ISC specifically declines
any liability whatsoever related to the design, construction, operation, maintenance, and
replacement of the Project. Any liability incurred in connection with this Agreement is
subject to the immunities and limitations of the New Mexico Tort Claims Act. This
provision shall survive termination or expiration of this Agreement.
ARTICLE XIV. LIMITATIONS
A. Any ISC inspection, review, and approval of the Project itself, Project plans or
designs, or Periodic and Final reports, or approval of any Payment Requests are
only for purposes of compliance with the terms of the Agreement. ISC
inspection, review, and approval will not be interpreted as a warranty or
guarantee of any kind. The City and its contractors and consultants are and
shall remain responsible for the completion and success of the Project.
Inspection, review, or approval by the ISC or ISC staff does not relieve the City,
or any professional engineer or other contractor hired by the City, of legal
responsibility for the overall integrity of the Project, adequacy of the Project
design, safety of the Project, or compliance with all applicable laws and
regulations. This provision shall survive termination or expiration of this
Agreement.
B. The City shall implement the Project in all respects. The City and its contractors
and consultants shall provide all necessary qualified personnel, material, and
facilities to implement the Project. The City shall finance all Project cost
overruns. The Project is the City’s sole responsibility, and nothing herein is
intended to impose upon the ISC any responsibility or liability for any current
or future design, construction, operation, or maintenance of the Project.
ARTICLE XV. NON-APPROPRIATIONS CLAUSE IN
CONTRACTS FUNDED UNDER THIS AGREEMENT
The City shall include the following termination clause in all contracts between the
City and other parties that are (i) funded in whole or part by funds made available under
this Agreement, and (ii) entered into after the effective date of this Agreement. This nonappropriation clause will state:
“The terms of this Agreement are contingent upon sufficient appropriations
and authorization being made by the Legislature of New Mexico or by the
State of New Mexico, and available to the Interstate Stream Commission
for the performance of this Agreement. If sufficient appropriations and
authorization are not made by the Legislature or by the State of New
Mexico, and available to the Interstate Stream Commission, the City of
Gallup may immediately terminate this Agreement by giving the Contractor
written notice of such termination. The City’s decision as to whether
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sufficient appropriations are available shall be accepted by the Contractor
and shall be final. The Contractor hereby waives any rights to assert an
impairment of contract or breach of contract claim against the City of
Gallup or the Interstate Stream Commission or the State of New Mexico in
the event of immediate or early termination of this Agreement by the City
pursuant to lack of Commission funds.”
ARTICLE XVI. TERMINATION CLAUSE IN
CONTRACTS FUNDED UNDER THIS AGREEMENT
The City shall include the following termination clause in all contracts that are (i)
funded in whole or part by funds made available under this Agreement, and (ii) entered
into after the effective date of this Agreement:
“This contract is funded, in whole or in part, by funds made available under
a disbursement from the Interstate Stream Commission. Should the
Interstate Stream Commission terminate the agreement providing those
funds before the scheduled termination date, the City of Gallup may
terminate this contract earlier than its scheduled termination date by
providing the Contractor written notice of such termination. In the event of
termination pursuant to this paragraph, the City’s only liability shall be to
pay the Contractor for acceptable goods delivered and services rendered
before the termination date.”
ARTICLE XVII. ENTIRE AGREEMENT
This Agreement, together with the Sub-Award Agreement, constitute the entire and
exclusive agreement between the City and the ISC concerning the subject matter hereof.
This Agreement, together with the Sub-Award Agreement, supersede any and all prior or
contemporaneous agreements, understandings, discussions, communications, and
representations, written or oral between the Parties hereto with regard to the Funding
Amount from the ISC to the City.

[THIS SPACE LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, the Parties have duly executed this Agreement, which
is in effect as of the date of execution by the last signatory.
CITY OF GALLUP
_____________________________
Maryann Ustick, City Manager

_________________
Date

NEW MEXICO INTERSTATE STREAM COMMISSION

_________________________________
Rolf Schmidt-Petersen, Director

_________________
Date

Approved as to legal sufficiency:
_________________________________
By: Dominique Work, ISC Legal Bureau

_________________
Date

Approved as to Agency budget sufficiency:
_________________________________
By: Jeff Primm, Program Support Director
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Exhibit A:
Scope of Work for two (2)
OSE G-80 wells for the City of Gallup
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STATE OF NEW MEXICO
INTERSTATE STREAM COMMISSION
Scope of Work and Budget Form
Exhibit A

Entity: City of Gallup
Mailing Address: 110 W Aztec Ave.
Gallup, NM 87301
Contact Name: Maryann Ustick
Title: City Manager
Telephone: (505) 863-1220
Email: manager@gallupnm.gov

Funding Amount:
$8,000,000

Project Description:
The work completed under this grant agreement includes engineering and construction services
for drilling and testing of two (2) OSE G-80 water production wells for the City of Gallup (OSE
G-80 Permit is attached as Exhibit A.1).
The City of Gallup will design and construct a series of groundwater production wells for
bridging Gallup public water systems until the Navajo Gallup Water Supply Project pipeline is
operational. Surface water delivery from the NGWSP has been delayed about 5 years. During
the delay Gallup must rely on groundwater until the surface water arrives in approximately 2030.
In fiscal year 2023, the City of Gallup will drill two (2) wells under the Office of State Engineer
G-80 permit within the Yah-Ta-Hey well field at an estimated cost of $8,000,000.00. The
proposed wells will be located near existing water wells within the City of Gallup Yah-ta-Hey
well field (see A.2.). The existing wells are completed in the Gallup Sandstone aquifer and the
new wells will be completed in the Dakota/Westwater formation which is much deeper. The
impermeable Mancos Shale formation separates the Gallup Sandstone from the
Dakota/Westwater. The sites have electrical power and water lines already in place and there is
no need for utility extension to the wells. The proposed wells will be drilled to a depth of
approximately 3,500 ft. Actual well construction may vary from the well construction details
(A.3.).

Page 2 of 20

Exhibit A

Funding sources:
Funding Source

Grant
Amount

1

WaterSmart Grant

$2,000,000

$2,000,000

2

State of NM, Special
Appropriation through
NMISC

$8,000,000

$8,000,000

3

Water Trust Board Fund
#5424

$2,145,845 $1,430,563 $3,576,408

Total

Loan
Amount

Total

To be used
for
Well SJ-1491,
under
construction
Two G-80
wells Design and
construction
Two G-80
Wells Equipping and
well pump
assembly

$13,576,408

The work to be done under this Agreement includes, but may not be limited to:
1) Drilling, casing, and equipping up to two groundwater wells.
2) Connection to the City’s existing water supply system.
3) Construction oversight, surveying, reporting.
4) Engineering and design, bidding assistance.
Cost Estimate/Budget for City of Gallup OSE G-80 Water Production Wells is detailed in the
table below:
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Cost Estimate/Budget Table for two OSE G-80 wells for the City of Gallup
Task No. Description

1
2

3

4

Deliverables (if applicable)

Permitting NMOSE G-80
Land Use Agreements
Professional Services Water Well Drilling and
Testing. See Notes 1, 2,
and 3.
Construction Services Water Well including
Drilling, and Testing. See
Notes 1 and 2.
4A. See Note 1.

4B

4C

4D

4E

4F
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Complete
Complete
Engineering, design,
hydrology, bidding assistance,
construction oversight,
inspections, surveying, and
reporting
Mobilization, drilling, logging,
casing, cementing for artesian
conditions, screens and test
pumping and water sampling
Mobilization and
demobilization of Well
Drilling Equipment, Access
Road and required site work,
(not including Hydraulic
Fracture Water Storage) for
the Lump Sum Price of:
20" surface casing with
cement, L=120', complete
and in place, Lump Sum Price
of:

For 61.0 lb., 13 3/8" O.D.,
casing, cemented in place
including to the Lower
Dakota, complete and in
place for the Unit Price per
Linear Foot of:
For 12 1/4" hole drilled from
lower Dakota to TD,
complete and in place for the
Unit Price Per Linear Foot of:
For Geophysical Logs from
120' to TD for the Lump Sum
Price of:
For installation and removal
of submersible test pump
including flow and water
level measurement apparatus
for the Unit Price of:

Exhibit A

Quantity

1

Unit Estimated
Cost Pre-Tax

$0.00

GRT

Unit Cost for
components
(with Tax)
$0.00

$0.00

Total Estimated
Cost with Taxes
and Fees

Funding Source

$401,753

$33,396

$435,149

$870,297

2

$3,291,265

$273,586

$3,564,851

$7,129,702

NM Special
appropriation
through NMISC

NM Special
appropriation
through NMISC

LS

$460,000

$38,238

$498,238

$498,238

NM Special
appropriation
through NMISC

LS

$69,960

$5,815

$75,775

$75,775

NM Special
appropriation
through NMISC

$518

$43

$561

$1,558,388

NM Special
appropriation
through NMISC

$115

$10

$125

$52,315

NM Special
appropriation
through NMISC

3

$17,500

$1,455

$18,955

$56,864

NM Special
appropriation
through NMISC

1

$120,000

$9,975

$129,975

$129,975

NM Special
appropriation
through NMISC

420

Date
completed
or
anticipated Total by Source
Complete

Advertise for
competitive
construction bids

Jun-23

Advertise for
competitive
construction bids

Jun-23

$0.00
$0.00

2

2780

Status

$7,999,999

Task No. Description

4G

4H

4I

4J

4K

4L

4M

4N

4O

4P

4Q
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Deliverables (if applicable)

For Pump Test as specified
utilizing submersible test
pump for the Unit Price Per
Hour of:
For pressure testing 13 3/8"
casing and cement as
specified, complete and in
place for the Lump Sum Price
of:
For Dakota Hydraulic
Fracture job as specified
complete and in place for a
Lump Sum Price of:
For water quality testing per
NMED Drinking Water
Bureau specifications,
complete and in place for the
Lump Sum Price of:
For perforation of cemented
13 3/8" casing in Dakota
utilizing jet methods,
complete and in place for the
Unit Price of:
For installation of production
casing packer, Unit Price Per
Each of:
For Air Lift Test including
compressed air or Nitrogen
as required for the Unit Price
Per Hour of:
For Westwater Hydraulic
Fracture job as specified,
complete and in place for the
Lump Sum Price of:
For well disinfection and
bacteriological testing,
complete for the Lump Sum
Price of:
For 8 5/8" O.D. SS 316 casing
including blank and slotted
sections and shale catcher,
complete and in place for
the Unit Price Per Linear Foot
of:
For recovery test after
Submersible Pump Test or Air
Lift Test, for the Unit Price
Per Hour of:
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Quantity

Unit Estimated
Cost Pre-Tax

GRT

Unit Cost for
components
(with Tax)

Total Estimated
Cost with Taxes
and Fees

Funding Source

90

$750

$62

$812

$73,111

NM Special
appropriation
through NMISC

LS

$20,000

$1,663

$21,663

$21,663

NM Special
appropriation
through NMISC

LS

$130,000

$10,806

$140,806

$140,806

NM Special
appropriation
through NMISC

LS

$15,000

$1,247

$16,247

$16,247

NM Special
appropriation
through NMISC

$815

$68

$883

$132,412

NM Special
appropriation
through NMISC

$20,000

$1,663

$21,663

$43,325

NM Special
appropriation
through NMISC

$850

$71

$921

$110,479

NM Special
appropriation
through NMISC

LS

$263,706

$21,921

$285,627

$285,627

NM Special
appropriation
through NMISC

LS

$20,000

$1,663

$21,663

$21,663

NM Special
appropriation
through NMISC

446

$505

$42

$547

$243,952

NM Special
appropriation
through NMISC

30

$200

$17

$217

$6,499

NM Special
appropriation
through NMISC

150

2

120

Status

Date
completed
or
anticipated Total by Source

Task No. Description

Deliverables (if applicable)

For final well video for the
unit price per each:

4R

4S
4A. SUBTOTAL for one
well

For water hauling to site
from Yah-Ta-Hey Booster
Station for "fracture"
operations for the Price Per
Thousand Gallons of:

5

6

7

8

3

Unit Estimated
Cost Pre-Tax

GRT

Unit Cost for
components
(with Tax)

Engineering, design, bidding
assistance and construction
management for building,
electrical switch gear and
appurtenances

Construction Services Well House, piping, valves,
compression, fencing and
electrical switch gear. See
Note 2.

Excavation, concrete,
plumbing, and backfill for
pipeline interconnections.
Construction of standalone
building, valves, compressor,
fencing, electrical switch gear
and SCADA
Professional Services Engineering, design,
Down hole well
hydrology, bidding assistance
equipment. See Notes 2 and construction
and 3.
management for down hole
equipment
Construction Services Installation of down hole
Well pump assembly,
equipment submersible pump
column pipe, electrical
assembly, column pipe,
conductor and air lines for electrical conductor, and air
water level measuring.
lines for water level
See Note 2.
monitoring

Total Estimated
Cost with Taxes
and Fees

Funding Source

$12,510

$1,040

$13,550

$40,650

NM Special
appropriation
through NMISC

$350

$29

$379

$56,864

NM Special
appropriation
through NMISC

$1,152,779

$95,825

$1,248,603

$3,564,851

150

Status

Date
completed
or
anticipated Total by Source

$7,129,703

2

4A. TOTAL for two wells
Professional Services Well House, piping, valves,
compressor, electrical
switch gear and SCADA.
See Notes 2 and 3.

Quantity

2

$129,559

$10,770

$140,329

$280,658

2

$647,800

$53,848

$701,648

$1,403,297

2

$63,013

$5,238

$73,924

$147,848

2

$341,255

$28,367

$369,622

$739,245

NMFA Water Trust
Design after well
Board WPF #5424
completion and
or Federal Grant
pump test results
are available

NMFA Water Trust Advertise for
Board WPF #5424 competitive
or Federal Grant construction bids

NMFA Water Trust Design after well
Board WPF #5424 completion and
or Federal Grant pump test results
are available
NMFA Water Trust Advertise for
Board WPF #5424 competitive
or Federal Grant construction bids

Dec-23

Dec-24

Dec-23

Dec-24

Grand Total*

Notes:
1. Task 4 is itemized under 4A through 4S
2. The Task Description, Quantity, and Costs for Tasks 3 through 8 may vary from those shown in the table above.
3. Professional Services includes, among other duties, construction oversight, submittal review, inspection, reporting, as-built maps, responding to Requests for Information, surveying, and requesting change orders.
LS = lump sum price
*Contingency - Any cost overruns will be paid through the WaterSmart Grant or Water Trust Board fund identified under Funding Sources above.
The cost estimate above includes engineering costs, construction costs, and New Mexico gross
receipts tax.
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$2,571,047
$10,571,046

Location of G-80 wells
POD Numbers 1, 8 and 13

G-80 POD1
Section 17
G-80 POD8
Section 19

T16N R18W

G-80 POD13

Legend
Potential G-80 Well sites (Two wells will be drilled)
Sections 17 and 19 in Township 16N, Range 18W
Township Lines

Sources: Esri, HERE, Garmin, USGS, Intermap, INCREMENT P,
NRCan, Esri Japan, METI, Esri China (Hong Kong), Esri Korea,
Esri (Thailand), NGCC, (c) OpenStreetMap contributors, and the
GIS User Community

A.1. Map of well locations. Three locations are being considered for the two wells.
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A.2. Well Construction Details
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NMOSEG-80
CONSTRUCTION
SEQUENCE
(LOWER HOLE)
MAY2022

1) SET LINER
2) TEST P\JMP

STEP 5

Prepared by:

DePauli Engineering & Surveying LLC

- Civil Engineers and Land Surveyors 307 S. 4th Street, Gallup, New Mexico 87301

Tel: (505) 863-5440
Fax: (505) 863-1919

Signature(s) of authorized signatories:

_____________________________________________
Maryann Ustick, City of Gallup
City Manager

____________________
Date

___________________________________________
Marc DePauli, DePauli Engineering and Surveying, LLC
Technical Consultant

____________________
Date

ISC Use Only__________________________________________________________________
This Proposal is hereby approved/ not approved.

Christina Noftsker
Senior Hydrologist
Interstate Stream Commission

Page 10 of 20

Exhibit A

Date

A.3. OSE G-80 Permit
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STATE OF NEW MEXICO
INTERSTATE STREAM COMMISSION
Request for Payment
Exhibit B

Date: ____________________________________
The Interstate Stream Commission (ISC) is hereby requested to reimburse the following in
accordance with the Funding Agreement:
Payee Name and Contract No.:
Request No.
Address of Payee:

Wire transfer to (if applicable):

Amount of Payment:
Purpose of Payment and Description of Work:

Each obligation, item of cost, or expense mentioned herein is for a reimbursement by the ISC to
the Payee pursuant to the Funding Agreement between the ISC and the Payee. Each obligation,
item of cost, or expense mentioned herein is due and payable, has not been the subject of any
previous requisition, and is a proper charge pursuant to the aforementioned Funding Agreement.
All representations in the Funding Agreement and any related documents remain true and
correct, and the Payee is not in breach of any covenants contained therein. Supporting material
as required by the Funding Agreement is attached.
Payee certifies that the expenditures listed on this Request are valid liabilities incurred by the
Payee for services rendered or goods received for the implementation of the Project described in
the Funding Agreement.
Payee certifies that it has complied with the terms of the Funding Agreement and with all
applicable federal, state, and local laws and regulations, and current orders of courts having

jurisdiction over the Payee, including, without limitation, the New Mexico Procurement Code
(NMSA 1978, § 13-1-21 et seq.).
___________________________________________
Signature of Payee’s Officer

STATE OF NEW MEXICO
INTERSTATE STREAM COMMISSION
Periodic Report/ Final Report
Exhibit C

 PERIODIC REPORT

 FINAL REPORT

Reporting Body: _____________________ Reporting Period: ______________________
1.

PROJECT STATUS
A.

Third Party Obligations

Name of Contractor or Vendor: ______________________________________________
Amount of Third Party Obligation: ___________________________________________
Third Party Obligation Termination Date: ______________________________________
B. Project Phase (provide anticipated date of commencement and completion for each
phase)
Plan/Design □ ___________________________________________________________
Bid Documents □_________________________________________________________
Construction □___________________________________________________________
Percent of Project Completed to Date
2.

__________________________________

FUNDING STATUS
State Funding Amount: ____________________________________________________
Other Amount and Source of Funds: _________________________________________
Total Amount of all Requests for Reimbursement: ______________________________
Total State Funding Amount Expended to Date: ________________________________
Total Other Amount Expended to Date: ______________________________________
State Funding Amount Balance as of this Date: _________________________________

 PERIODIC REPORT
I hereby certify that the aforementioned State funds are being expended in accordance with all
requirements of the Funding Agreement, and in compliance with all other applicable
requirements.
 FINAL REPORT
I hereby certify that the aforementioned State-funded Project has been completed, and the
State funds were expended in accordance with all requirements of the Funding Agreement and
in compliance with all other applicable laws and regulations.

______________________________________________
Signature of Officer

______________________________________________
Date

I hereby certify that this project is being/has been completed in
accordance with the design and specifications made by me.

Engineer’s Signature

Printed name
Engineer’s seal

Date

